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In New York, A Trust Beneficiary Has Powerful Rights 

By Thomas Wiegand and Justin Ellis (January 23, 2018, 1:27 PM EST) 

Suppose that the beneficiary of a trust reads in the news that his trustee, a national 
banking corporation, has just settled a large class action alleging fraud and breaches 
of fiduciary duty. The beneficiary is concerned that the trustee has committed 
similar wrongdoing for his trust. But he falls outside of the definition of the settling 
class — and, in fact, he signed a release after an accounting of the trust three years 
ago. Any claims he might raise against the bank seem covered by the release, even 
though nobody raised the bank’s wrongdoing when he signed it. Does he have any 
recourse? 
 
In New York, the answer — as explained by recent Appellate Division and 
Surrogate’s Court decisions — is a clear yes. New York courts have a long tradition 
of viewing all agreements between a fiduciary and a beneficiary, including releases, 
with “suspicion” and of “scrutiniz[ing]” those transactions “with the most extreme 
vigilance.”[1] A release is thus only effective if the beneficiary gets full disclosure of 
— and understands — all relevant or material facts.[2] 
 
As the Second Department explained just last fall, the trustee’s duty to disclose 
goes further than merely disclosing facts; a beneficiary must also be “fully aware of 
the nature and legal effect” of any releases that he signs.[3] In In re Lee, the 
Appellate Division faulted a corporate trustee for failing to “affirmatively 
demonstrate that all of the petitioners, who at the time of execution were not 
represented by counsel, were fully aware of the nature and legal effect of the 
releases” they signed.[4] That decision follows the long-standing rule that, for a beneficiary’s release to 
stick, the beneficiary must be “fully apprised of the effect of the acts ratified” and “his or her legal rights 
in the matter.”[5] The doctrine that ignorance of the law is no excuse simply does not apply to trust 
accountings.[6] 
 
A lack of full disclosure, whether of fact or law, will “nullify” or make voidable any release.[7] Such 
releases can also be undone if the beneficiary shows fraud, misrepresentation, coercion, mistake, 
accident, “other misconduct,” or any “other ground[s] tending to destroy the validity of the waiver.”[8] 
The burden of proof lies on the trustee, not the beneficiary, to show that the beneficiary received all 
information relevant to the accounting and that the trustee’s actions were on the whole “just and 
fair.”[9] That being said, courts may still enforce a release against a sophisticated beneficiary, despite his 
claims that he did not receive full information, if, given the nature of the parties’ relationship, the 
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beneficiary knows about information relating to his trust that would make relying on the fiduciary 
unreasonable.[10] 
 
Beneficiaries can also use both formal and informal discovery tools to investigate whether prior releases 
were valid. First, the trust’s records belong to the trust, not the trustee, and a beneficiary may demand 
the right to inspect the trust’s records whether or not an accounting has been finalized or litigation is in 
progress.[11] A beneficiary should thus be able to request the trustee’s records whether or not he 
signed a release in the past. 
 
Second, the beneficiary can use the accounting process to investigate the validity of prior releases. The 
New York County Surrogate’s Court has recently reaffirmed beneficiaries’ broad rights to ask for, and 
receive, information through an accounting even if a release was signed or the trust terminated. On Dec. 
27, 2017, the New York Surrogate’s Court recognized in In re de Sanchez that “trustees generally, and 
corporate trustees in particular, have an obligation to retain records of the estates for which they are 
responsible, and, [even] if they are released by trust beneficiaries from any further responsibility, it is in 
their interest to obtain and retain written releases and a record of the disclosure they made to secure 
such releases.”[12] The de Sanchez court thus required an accounting even though it was not clear 
whether the trust earlier had been accounted for and terminated. 
 
Once an accounting is started, Section 2211 of the Surrogate’s Court Procedure Act entitles beneficiaries 
to depose the trustee, either before or after filing objections, about “any matter[s] relating to his or her 
administration of the estate,” not just matters raised in an accounting.[13] Courts have thus allowed a 
Section 2211 examination to cover matters that were not raised in the accounting,[14] as well as 
matters relevant to the estate’s administration that occurred before the fiduciary was appointed.[15] 
 
A trustee might argue that inquiry by a beneficiary into events, time periods or subjects covered by a 
prior accounting is barred by res judicata. The New York Court of Appeals has held that res judicata 
covers claims regarding a prior accounting that were “discernible” from that prior accounting.[16] 
Courts have accordingly denied discovery on res judicata grounds where the discovery covers topics that 
were expressly raised in a prior accounting leading to a release or decree.[17] But de Sanchez 
demonstrates that beneficiaries with colorable claims for undoing a prior decree should get discovery 
into whether those claims are valid. Any extrinsic evidence that discovery reveals is admissible to show 
that res judicata or other preclusion doctrines do not apply.[18] As a result, a petitioner who seeks to 
undo a prior decree can at least seek information from the trustee about whether that prior decree 
really has preclusive effect. 
 
New York law gives beneficiaries powerful tools to investigate and combat trustees’ wrongdoing, even 
where that wrongdoing might fall within the general language of a prior release. Beneficiaries should 
not hesitate to use those tools. Likewise, trustees cannot blindly rely on the fact of a release to avoid 
future inquiry into their conduct. With the protections that New York law grants beneficiaries, nobody 
should assume that a release really is the end of the story. 
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