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Ninety-one years ago, the Supreme Court held in Humphrey’s Executor v. United States that Congress
can limit a President’s power to remove the leaders of federal agencies. Congress, in turn, relied on that
case to create “independent agencies” with leaders who cannot be removed by the president without
good cause.

When President Trump took office in 2025, he refused to follow the statutes creating independent
agencies and repeatedly fired their leaders without cause. In his view, the U.S. Constitution granted the
president the power to remove the heads of all agencies. The firings led to a series of emergencies that
made their way to the U.S. Supreme Court. After multiple rounds of decisions on the emergency docket,
the Court ultimately heard oral argument and published decisions in two of the cases—Trump v.
Slaughter and Trump v. Cook—reshaping administrative law by overturning Humphrey’s Executor and
authorizing the president’s at-will termination of the leaders of independent agencies (except for the
Federal Reserve).

Examining how the Court handled those cases does not just tell us about the way the Supreme Court
views executive power and administrative agencies. It sheds light on how the Supreme Court is
exercising its judicial power—and, specifically, the Supreme Court’s recent trend of deciding important
legal questions in an emergency posture, including through what has become known as the Court’s
“shadow docket.”

What Is The “Shadow Docket”?

Over the last decade, the Supreme Court’s “emergency docket” has grown significantly in both size and
importance. The emergency docket includes urgent requests from parties to stay orders imposed by
lower courts. To date, President Trump has filed thirty-four emergency applications, more than any
other presidential administration.

The rise of the emergency docket has led to intense criticism. Emergency applications, critics point out,
often present thorny and novel issues of nationwide import—but they are not vetted through the
Supreme Court’s process for deciding cases on the merits. The parties submit some limited briefing, but
they do not typically file full merits briefs or participate in oral argument. The public also does not
typically have an opportunity to weigh in through the briefing of amici curiae (friends of the court). And
the Court typically rules on the applications through short, per curiam orders without a designated
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author, with little (if any) reasoning. Those traits have led some critics to call the emergency docket the
“shadow docket.”

Independent-Agency Cases Stir Up Shadow-Docket
Controversy, and the Supreme Court Changes Its Approach

Enter, the independent-agency cases. These cases concern how much power the president may exercise
over the leaders of federal agencies who Congress has specified may be terminated only “for cause.”
They also provide special insight into the shadow docket and how the Supreme Court has responded to
criticisms of it.

The first two emergency cases to reach the Supreme Court resulted in intensely criticized shadow-
docket rulings. Before long, however, two other cases made their way to the Supreme Court, but the
Court took a different approach, ultimately deciding them after full briefing and oral argument.

1. Trump v. Wilcox

In January 2025, President Trump removed members of the National Labor Relations Board and
Merit Systems Protection Board without cause. They sued to get their jobs back and won
preliminary relief in the lower courts. President Trump asked the Court to step in.

Without oral argument, certiorari, or additional briefing, the Court granted a stay. In a two-
page per curiam order, the Court reasoned that the agency leaders might be unlikely to win
their case. The Court further reasoned that “the Government faces great[] risk of harm.” The
Court did not mention Humphrey’s Executor.

The critique was instant and biting: In dissent, Justice Kagan, joined by Justice Jackson and
Justice Sotomayor, pointedly noted that the Court’s “emergency docket, while fit for some
things, should not be used to overrule or revise existing law.” Yet the majority had “short-
circuit[ed] [the] deliberative process . . . by either overturning or narrowing” Humphrey’s
Executor.

2. Trump v. Boyle

The short Wilcox order caused immediate difficulties for the lower courts. Applying Humphrey’s
Executor, lower-court judges temporarily reinstated three members fired from the Consumer
Products Safety Commission. That was wrong, according to the Court, which entered a stay
because the request was “squarely controlled by Trump v. Wilcox.”
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This time, Justice Kavanaugh jumped into the shadow-docket debate. In a concurrence, he
recognized that “granting a stay” on the shadow docket without resolving the merits “may leave
the lower courts and affected parties with extended uncertainty and confusion about the status
of” Humphrey’s Executor. Justice Kavanaugh noted that he “not only would have granted a stay
but also would have granted certiorari before judgment,” giving the case full review.

3. Trump v. Slaughter

This case concerned President Trump’s removal of a member of the Federal Trade Commission.
Once again, the lower courts ordered the member reinstated. But this time, the Court took the
approach that Justice Kavanaugh urged in Boyle: It granted the stay and the petition for
certiorari before judgment. The Court directed the parties to brief the question of

whether Humphrey’s Executor should be overruled.

Certiorari before judgment is the process by which the Court grants merits review before all
lower-court appeals are complete. Typically reserved for questions of “imperative public
importance,” it has become a tool for avoiding shadow-docket rulings on significant issues. The
Court granted certiorari before judgment just three times from 1998 through 2019. But from
2019 through 2025, the Court did so at least 30 times.

4. Trump v. Cook

When President Trump removed a Federal Reserve governor, the lower court once again
ordered the individual reinstated. This time, the Court took a different tactic: It simply deferred
President Trump’s stay application and scheduled oral argument.

Deferring consideration of the emergency request allows the Court to receive oral argument and
briefing. Unlike certiorari before judgment, there is no defined standard for determining when
deferral is appropriate. The whole procedure seems to be new: The first clear example occurred
in 2021, but the Court has ordered it at least 17 times since then.

* * *

Ultimately, the Supreme Court resolved both Slaughter and Cook on the same day at the end of the
Court’s term. In Slaughter, the Court gave the president the go-ahead to remove commissioners and
other heads of independent agencies when they do not support his agenda (or for any reason at all),
overturning 91-year-old Supreme Court precedent. In Cook, meanwhile, the Court offered an important
carve-out from that new rule: The governors of the Federal Reserve retain independence and can only
be fired for cause.
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Unlike the shadow-docket rulings in Wilcox and Boyle, the Slaughter and Cook decisions were not per
curiam; they were each signed by the chief justice of the United States; each justice explicitly joined or
dissented from each decision; and each decision was the length and structure of a full decision rather
than a one- or two-paragraph unreasoned order.

How Slaughter and Cook Shed Light on the Shadow Docket

The Court’s procedural moves in Slaughter and Cook are emblematic of the Court’s tools for pulling
important issues out of the shadows and into the light. When the Court grants certiorari before
judgment (Slaughter) or orders oral argument on emergency applications (Cook), it can spend more time
resolving important cases, the public is more invested, and the decisions are more fully reasoned. Thus,
in Slaughter and Cook, there was significantly more engagement with the parties and the public than
there had been in Wilcox and Boyle. Amici were able to send in briefs to offer additional perspectives to
the Court. Oral arguments lasted for hours. And the justices in the end issued nearly 200 pages of
opinions explaining their reasoning.

When will the Court use such tools to improve the transparency of its decision-making process? There
are no published guidelines. But the decisions in the independent-agency cases suggest that the Court is
more likely to grant certiorari before judgment or order oral argument on an emergency application
when:

e the Court is inclined to overrule precedent challenged by the applicant;
e the case is of great importance;
e there are related cases that the Court believes should be decided side-by-side
(as Slaughter and Cook were); or
e there are frequently recurring issues that may cause confusion in the lower courts.

The Supreme Court is not immune to criticism—and there has been plenty, both from dissenters and the
public—of the shadow docket. Thus, as Justice Kavanaugh has noted, the Court has recently “employed
many ... tools to help the Court better decide important emergency

applications.” Slaughter and Cook reveal some of them. Certainly, the Court will continue to use the
same techniques in the future. It is just a matter of when.
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