What attorneys need”

to know about the
“apex doctrine”—the
common-law limit on
deposing corporate
executives in civil
litigation.

BY CAROLINE A. VENIERO

CORPORATE EXECUTIVES, LIKE ANYONE ELSE, CAN FIND

THEMSELVES on the receiving end of a subpoena for deposition. In many cases,
executives can invoke the “apex doctrine” to narrow the scope of the deposition
or even avoid it altogether. The apex doctrine is a common-law limitation on
deposing corporate executives where the executive has limited personal knowledge
of the relevant issues or where the same information can be obtained from other
sources. For example, under the apex doctrine, courts could prohibit a plaintiff
who fell at a local big-box store from deposing the multibillion-dollar company’s
CEO about the importance of “Wet Floor” signs.

But the apex doctrine is far from absolute. In May, the U.S. District Court for
the Northern District of Illinois ruled that the plaintifts in In re Deere & Co. Repair
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Services Antitrust Litigation could depose a C-suite executive at John
Deere.! The court rejected the Fortune 500 company’s apex argument
because the witness had “unique personal knowledge about the
company’s finances” that was “not available through other discovery
methods or witnesses.”

Understanding the ins and outs of the apex doctrine can benefit
any attorney who regularly engages in civil discovery. Attorneys who
represent corporate executives or corporations can use the doctrine
to control discovery and protect a witness. Attorneys who represent
plaintiffs can learn how to avoid or limit the doctrine’s application.
This article covers the basics of the apex doctrine, offers practical tips
on how to use it in Illinois, and showcases innovative applications that
Illinois attorneys can borrow from other jurisdictions.

What's a doctrine?

Contrary to its name, the apex doctrine “is not a doctrine in the
strict sense of the word at all”® Nor is it an “ironclad rule’ Instead,
the apex doctrine is a balancing test that weighs a claimant’s right
to discovery against a court’s concern that corporate executives are
particularly vulnerable to unnecessary or vexatious depositions solely
“by virtue of their position.”

Under the apex doctrine, courts typically weigh three factors:

1) whether the executive has unique personal knowledge relevant

to the case;

2) whether the information sought can be collected through less
intrusive means, such as through other witnesses or with other
discovery tools; and

3) whether a deposition would unduly interfere with the
executive’s professional responsibilities.

The burden of establishing the applicability of the doctrine is on the
party seeking to avoid the deposition—usually, the defendant.®

Judges use the apex doctrine to guide their exercise of discretion
during discovery disputes. Federal courts, for example, may use the
apex doctrine to determine whether “good cause” exists under Federal
Rule of Civil Procedure 26(c)(1) “to protect” a corporate executive
“from annoyance, embarrassment, oppression, or undue burden or
expense.”’ The doctrine, however, is not limited to federal courts.
Ilinois state courts also apply the apex doctrine, drawing on federal
law as persuasive authority.®

1. Inre Deere & Co. Repair Services Antitrust Litigation, No. 3:22-cv-50188, 2025
WL 1435061, at *2 (N.D. Ill. May 19, 2025).

2. Id.

3. Donald v. City of Chicago, No. 1:20-cv-6815, 2022 WL 621814, at *1 (N.D. Il
Mar. 3, 2022).

4. Dyson, Inc. v. SharkNinja Operating LLC, No. 1:14-cv-779, 2016 WL 1613489,
at *1 (N.D. Il Apr. 22, 2016) (quoting 8A WRIGHT & MILLER’S FEDERAL PRACTICE &
PROCEDURE § 2036 n.7 (3d ed. 2010)).

5. Hickey v. North Broward Hospital District, No. 0:14-cv-60542, 2014 WL 7495780,
at *2 (S.D. Fla. Dec. 17, 2014).

6. Evolve BioSystems, Inc. v. Abbott Laboratories, No. 1:19-cv-5859, 2022 WL
22858804, at *1 (N.D. Ill. Nov. 8,2022).

7. See Dyson, 2016 WL 1613489, at *1.

8. See Eiselt v. Cahill, 2023 IL App (4th) 220800-U, 9 93-94, appeal denied, 226
N.E.3d 29 (IIl. 2024).
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¢ The balancing test known as the “apex doctrine”
helps courts determine whether and the extent to
which corporate executives can be deposed.

e The test weighs the personal knowledge of the
executive, whether information can be obtained from
other sources, and whether a deposition would be
unduly burdensome to the executive.

e |t is the executive’s burden to argue against
being deposed, but attorneys on both sides must
be mindful of pushing their argument for or against
deposition too far.
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COURTS ARE MORE INCLINED TO
PERMIT DEPOSITIONS OF CORPORATE
EXECUTIVES WHEN THE CLAIMANT
CONTEXTUALIZES THE REQUEST; FOR
EXAMPLE, BY OUTLINING ATTEMPTS
TO GET THE SAME INFORMATION IN
OTHER DEPOSITIONS OR THROUGH
DOCUMENT REQUESTS.

Unpacking the apex analysis
Unique personal knowledge. The most
important factor in the apex analysis by
far is whether the executive has unique
personal knowledge of issues relevant
to the case.” If an executive has unique
personal knowledge about a relevant issue,
courts will rarely prohibit the deposition.
Apple, for example, had no luck invoking
the doctrine to shield its senior vice
president of software engineering from a
deposition in a case brought under Illinois’
Biometric Information Privacy Act. A
U.S. district court in the Southern District
of llinois concluded that the executive
had “unique knowledge of Apple’s intent
in developing the software” because he
regularly contacted the software team,
was involved in product development,
and had ultimate sign-off authority on
the technology at issue.'® As a result, the
plaintiffs were “entitled to depose him."!
On the flip side, “[c]ourts have not
hesitated to block efforts to depose high-
ranking [corporate] officials where ...
the officials do not have unique personal
knowledge of the facts underlying
the events that lead to the lawsuit in
question.”"? Courts have likewise rejected
creative attempts to frame an executive’s
limited firsthand knowledge as unique and
relevant. For example, when the plaintiff
in a patent infringement lawsuit sought
to depose the CEO of Amazon because
he might have a “different perspective” on
the relevant facts, a court in the Northern
District of Illinois emphatically rejected
the argument.”® As the court observed, “If
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all a party needed to show under the apex
doctrine was that a high-level executive
has a different perspective from other
witnesses, then such executives could
routinely be deposed. But the caselaw does
not support such a rule”* Similarly, an
executive does not have unique personal
knowledge merely because issues like
safety or company culture “start[ ] at the
top.””® Unique firsthand knowledge must
be more specific to the needs of the case.

Other sources of information. Courts
are wary of allowing plaintiffs to start civil
discovery “at the top of the food chain”
by deposing a high-ranking executive.'®
Courts will thus consider whether the
information sought from an executive
can be collected through less intrusive
means. Those means include deposing
other employees at the executive’s
company or using other discovery tools
like interrogatories and requests for
production.

Courts are more inclined to permit
depositions of corporate executives when
the claimant contextualizes the request;
for example, by outlining attempts to get
the same information in other depositions
or through document requests.”” That
context makes it easier for courts to assess
the value-add of the executive’s deposition.
By the same token, failing to first pursue
the desired information through other
means only strengthens the witness’s apex
argument.'®

Undue interference with corporate
responsibilities. While the apex doctrine
“bespeaks sensitivity to the risk that
very valuable executive time would

be wasted” in a deposition “where the
officer has no real information,” in reality,
courts in Illinois are least sympathetic to
this factor."” Unsurprisingly so. Judges
are busy, too, and they often express
discomfort—or outright contempt—for
executives who argue they are simply too
busy or important to sit for a deposition.
As one judge admonished, “[A]nyone can
say theyre busy and, relatively speaking,
a plumber or a small business owner or a
stay-at-home parent would be hit much
harder having to lose an entire day of their
life answering attorneys’ questions than a
CEO would”®

Nonetheless, the factor should not
be ignored. It remains a part of the apex

9. See Nucap Industries, Inc. v. Robert Bosch LLC,
No. 1:15-cv-2207, 2017 WL 6059770, at *4 (N.D. IIl.
Dec. 7, 2017); Eiselt, 2023 IL App (4th) 220800-U,

q 94.

10. Doe ex rel. Doe v. Apple, Inc., No. 3:20-cv-421,
2024 WL 1589467, at *4 (S.D. IIl. Mar. 8, 2024).

11. Id. (emphasis added).

12. Full Circle Villagebrook GP LLC v. Protech
2004-D LLC, No. 1:20-cv-7713, 2022 WL 16646418,
at *4 (N.D. IIl. Nov. 2, 2022) (quoting Lee v. City of
Chicago, No. 1:20-cv-1508, 2021 WL 2399999, at *3
(N.D. IIl. June 11, 2021)).

13. Kove IO, Inc. v. Amazon Web Services, Inc., No.
1:18-cv-8175, 2021 WL 12094206, at *7 (N.D. Il
Oct. 26, 2021).

14. Id.

15. Eiselt, 2023 IL App (4th) 220800-U, § 94
(citation modified).

16. Evolve BioSystems, 2022 WL 22858804, at
*3 (quoting Todd v. Ocwen Loan Services, Inc., No.
2:19-cv-85,2019 WL 8272621, at *3 (S.D. Ind. Dec.
13,2019)).

17. See, e.g., Bell v. Woodward Governor Co., No.
3:03-¢v-50190, 2005 WL 8179367, at *4 (N.D. IlL.
Aug. 17, 2005).

18. See Azran v. Fidelity National Financial, Inc.,
No. 1:15-cv-5116, 2016 WL 11942121, at *2 (N.D.
11L. Apr. 6, 2016).

19. Dyson, 2016 WL 1613489, at *1 (quoting
8A WRIGHT & MILLER’S FEDERAL PRACTICE &
PROCEDURE § 2036 n.7).

20. Fleury v. Union Pacific R.R., No. 1:20-cv-390,
2024 WL 1791739, at *3 (N.D. 1L Apr. 23, 2024).
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analysis, and courts notice when it goes unaddressed.” Attorneys should
acknowledge the factor without relying on it too heavily.

Representing the executive

When representing the witness or their company, the apex doctrine
can be a powerful tool—not only in managing discovery, but in fostering
a strong working relationship with the witness. For most witnesses, a
deposition is an uncomfortable and intrusive experience. Asserting
a plausible apex argument shows the witness that the attorney is in
their corner and values their time, even if the argument is ultimately
unsuccessful.

To have the best possible chance of success, consider the following tips:

Obtain sworn testimony. Successful apex arguments often rely on an
affidavit or sworn declaration from the witness. The witness should attest
to the limits of their personal knowledge and their busy work schedule.”
While such evidence is not dispositive, courts are much more inclined to
consider sworn testimony over a party’s “say-so.’>

Emphasize the right points. While all three factors are relevant to
the apex analysis, they are not equal. Oral and written argument should
primarily highlight the limits of the witness’s personal knowledge and
point the court to other sources of information (besides the executive).
Advocates should mention the demands on the witness’s time without
belaboring the point.

Avoid burden-shifting. Attorneys can and should argue that their
witness lacks unique personal knowledge of issues relevant to the dispute.
What attorneys cannot do is blame the other side for failing to explain
how they intend to use the witness. That is because the party opposing the
deposition bears the burden—not the other way around. Courts can be
quite sensitive to any attempts at “burden-flipping”* Doing so may both
lose the battle by failing to protect the witness from the deposition and
lose the war by harming the attorney’s credibility with the court.

Opposing the doctrine

An attorney seeking to depose a corporate executive is far from
powerless against the apex doctrine. Consider the following strategies:

Wait and see. Because courts will assess the relationship between the
requested deposition and discovery in the case overall, counsel should
consider deposing the designated corporate representative and other
lower-level employees before noticing an executive’s deposition. Doing so
shows the court that the claimant is not starting discovery “at the top of
the food chain”* Deposing other witnesses can also help pinpoint what
information the executive alone possesses—i.e., the executive’s unique
firsthand knowledge. Waiting to notice an executive’s deposition can thus
strengthen counsel’s argument that: 1) the executive has unique firsthand
knowledge; and 2) the information cannot be obtained from other

21. E.g., City of Rockford v. Mallinckrodt ARD, Inc., No. 3:17-cv-50107, 2020 WL
1675593, at *4,n.4 (N.D. Ill. Apr. 6, 2020).

22. See, e.g., Apple, 2024 WL 1589467, at *3; Mallinckrodt, 2020 WL 1675593, at *4 n.4.

23. Nolte v. Cigna Corp., No. 2:07-cv-2046, 2010 WL 3199740, at *3 (C.D. Ill. Aug. S,
2010).

24. Boyd v. Lazer Spot, Inc., No. 1:19-cv-8173, 2022 WL 2865881, at *5 (N.D. IlL. July 6,
2022).

25. Evolve BioSystems, 2022 WL 22858804, at *3 (quoting Todd, 2019 WL 8272621, at
*3),
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ASSERTING A PLAUSIBLE APEX
ARGUMENT SHOWS THE WITNESS
THAT THE ATTORNEY IS IN THEIR
CORNER AND VALUES THEIR

TIME, EVEN IF THE ARGUMENT IS
ULTIMATELY UNSUCCESSFUL.

sources—the two most important factors
in the apex analysis.

Police burden-shifting. Those seeking
to depose an executive already start with
a thumb on the scale in their favor: they
have no burden. And just as an attorney
invoking the apex doctrine should avoid
burden-shifting, attorneys seeking to
depose corporate executives should
highlight any attempt at burden-shifting.
In particular, counsel should look out for
any language suggesting that the party
seeking the deposition has not justified the
request for the deposition.® It is the party
opposing the deposition that must justify
their request.

Consider potential compromises.
Courts often acknowledge that
“completely prohibiting a deposition
is an extraordinary measure”” That
hesitance can be advantageous. It means
courts are more likely to let a deposition
proceed if the party seeking it proposes
to limit the deposition to specific topics,
to impose a more restrictive time limit
than the relevant rules set, or to conduct
the deposition remotely to minimize the
burdens on the executive’s time.”® Where
possible, proactively proposing these
compromises is especially helpful because,
if counsel does not offer them, the court
could impose such limits itself.

Same doctrine, new applications
The apex doctrine is not unique to
Ilinois state and federal courts. Courts
across the country apply some form of
the doctrine. Those courts can preview

A

A

how the apex doctrine could evolve in

Ilinois. Two trends are worth considering:

applying the apex doctrine to former
executives and applying the doctrine to
excuse live trial testimony.

Former executives. Companies
typically invoke the apex doctrine to
protect current employees. But what
about executives who no longer work
at the company? Courts in Illinois
have suggested that the doctrine still
applies.?? And courts outside Illinois
“overwhelming([ly]” hold that “the apex
doctrine applies with equal force to
former executives”*® Those courts note
that the rationale underlying the apex
doctrine applies because “the purpose
of the policy, to prevent needless
harassment on account of the deponent’s
executive status, applies to former
executives, t00.”*!

Still, whether the apex doctrine
applies to former executives has not
been resolved by the Illinois Supreme
Court, the U.S. Court of Appeals for the
Seventh Circuit, or the U.S. Supreme
Court. Accordingly, litigants in state
and federal court can still argue that
the doctrine does not apply to former
executives. For example, some courts in
other jurisdictions have noted that once
an executive leaves a company there are
“no corporate responsibilities with which
to interfere”** Litigants could advance
similar arguments in Illinois courts.

Trial testimony. Another trend seeks
to apply the apex doctrine to trial
testimony. While the apex doctrine
typically applies during discovery, courts
in other jurisdictions have applied the
doctrine to excuse executives from
testifying at trial as well. In Pinn, Inc. v.
Apple, Inc., a U.S. district court in the
Central District of California granted
a protective order based on the apex
doctrine after the plaintiff corporation
subpoenaed Apple’s senior vice president
to testify at trial. The court noted that the

> < .

plaintift’s “insistence” that the executive

A

N

had “unique knowledge” was “belied by
[the] lack of any further effort during
discovery to depose” him.* Litigants
could raise similar arguments in Illinois.*
Nonetheless, because whether the
apex doctrine applies to trial testimony
is unsettled, those seeking to examine
corporate executives at trial have room
to argue that the doctrine is inapplicable.
The U.S. District Court for the Southern
District of California concluded as
much, noting that “the ‘apex doctrine’
only has been applied to discovery,
not trial”* Given the apex doctrine is
a common-law doctrine, some judges
may be particularly cautious to expand it
beyond how it historically has been used.
Counsel seeking to question executives
at trial can use that caution to their
advantage.

Conclusion

Depending on who an attorney
represents, the apex doctrine can be a
useful tool for controlling discovery or
an obstacle to pursuing a client’s claim.
Either way, understanding the doctrine
is worthwhile. Knowing the doctrine’s
applications, limits, and potential future
uses can help counsel effectively advocate
for a variety of clients—from personal-
injury plaintiffs to corporate defendants.
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26. Boyd, 2022 WL 2865881, at *5.

27. E.g., Nucap, 2017 WL 6059770, at *4.

28. See Evolve BioSystems, 2022 WL 22858804,
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29. E.g., Vital Proteins LLC v. Ancient Brands LLC,
No. 1:22-cv-2265, 2023 WL 5671857, at *4 n.2 (N.D.
1L Sep. 1, 2023).

30. Student A. v. Liberty University, Inc., No. 6:20-
v-23,2023 WL 12007537, at *2 (W.D. Va. Jan. 31,
2023) (collecting cases).
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1:21-mc-680, 2021 WL 3932424, at *2 (S.D.N.Y. Sep.
2,2021).

32. Van Den Eng v. Coleman Co., No. 6:05-mc-109,
2005 WL 3776352, at *2 (D. Kan. Oct. 21, 2005).

33. Pinn, Inc. v. Apple, Inc., No. 8:19-cv-1805, 2021
WL 4775969, at *3 (C.D. Cal. Sep. 10, 2021).

34. See also Benson v. City of Lincoln, No. 4:18-
ov-3127, 2023 WL 5627091, at *6 (D. Neb. Aug. 31,
2023) (collecting cases).

35. DataQuill Ltd. v. Kyocera Wireless Corp., No.
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Oct. 26, 2005).
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