What Antitrust Attys Need To Know About Labor Monopsony

By Eric Posner

Readers of Law360 may have noticed that in the last several months,
numerous news articles and attorney-authored articles have focused on
the role of antitrust law in policing labor market abuses.[1] These articles
were published in the wake of a series of dramatic developments in
policy, litigation and academic research. But while the policy decisions
and cases have received most of the attention, the academic research
shows that the problem of labor market concentration is deep, pervasive
and likely to produce litigation for years to come. This is the cutting edge
of antitrust law, and antitrust lawyers need to educate themselves about
it.
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Two scandals got the ball rolling. In 2010, the U.S. Department of

Justice sued Apple Inc., Google Inc. and other Silicon Valley tech firms for engaging in no-
poaching agreements — agreements not to hire away each other’s software engineers — in
violation of the Sherman Antitrust Act. The defendants quickly settled for a small fine, but
subsequently paid hundreds of million dollars to settle a class action brought on behalf of
workers.[2]

In 2016, Jimmy John's Franchise LLC settled a lawsuit brought by the attorneys general of
Illinois and New York who alleged that the sandwich chain imposed noncompete clauses on
its low-wage sandwich makers. That case, too, spawned a class action. It also led to a
series of cases brought both by governments and private litigants against franchises —
including McDonald’s and Arby’s — for using no-poaching agreements to limit competition
for labor among the members of a franchise. The Justice Department has entered the fray
by filing statements of interest in many of these cases in which it disagreed with some of
the theories of the plaintiffs.[3]

While the two scandals involved very different labor markets — high-skill in the first case,
low-skill in the more recent group — they had a great deal in common. The defendants
allegedly conspired or (in the case of Jimmy John’s) acted unilaterally to cartelize the labor
market in violation of the antitrust laws. Economists use the term “labor monopsony” to
refer to this type of behavior.

“Monopsony” is the mirror-image of "monopoly”: it refers to a market in which there is a
single buyer rather than a single seller. A labor monopsony exists when that buyer buys
labor rather than supplies. Just like in the more familiar product-market case, a true single
buyer of labor is rare, but antitrust problems begin when a few such buyers dominate a
market — that is, the labor market is concentrated. Each employer enjoys labor market
power, and it can use that labor market power — alone or in collaboration with other
employers — to suppress wages.

Economists have long understood that labor monopsony can exist. The classic example was
the company town like Pullman, Illinois, where a single employer employed most of the
workforce in the area. But company towns no longer exist. Most Americans live in densely
populated urban areas, and when we think about cities, we imagine a large number of
employers vying to hire workers. Perhaps for this reason, economists for a long time
assumed that labor markets are competitive. And if labor markets are competitive, then
they do not pose any problems for antitrust law.
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But beginning just last year, new research has shown that this assumption is wildly
inaccurate. To understand this research, you need to understand a few concepts. A labor
market consists of a type of occupation (like accountant) for a particular area (usually
defined as a commuting zone). A labor market is concentrated if a small number of
employers employ most or all of the people who are qualified (by experience, training or
credentials) to work in an occupation in question.

Economists usually measure concentration using the Herfindahl-Hirschman Index, which is
equal to the sum of the squares of the market share of each firm in the market. For
example, if only two firms employ all the accountants in a commuting zone, and each firm
has market share of 50%, then the HHI is 5,000 (502 +502). If 20 firms have equal shares
of the employment market, then the HHI is 500 (52 x 20). As the number of firms increase,
HHI approaches 0, which is the economist’s ideal of perfect competition; if only one firm
exists, HHI is 10,000 (1002). Under Justice Department guidelines, an HHI of 1,500 is a
matter of concern; an HHI of 2,500 means a market is “highly concentrated,” often
justifying government intervention, for example, to block a merger.

The new studies have found that labor market concentration is extremely common. One
study found that 60% of labor markets in the Unites States, accounting for about 20
percent of employment, have an HHI over 2,500.[4] Other studies, using different data and
methods, also provide strong evidence of pervasive labor market concentration.[5] The
studies also show, consistent with economic theory, that wages decline as HHI increases.
For example, the study cited above finds that a 10% increase in HHI implies a decline of
wages by 0.4% to 1.5%.

The key to understanding this research is to recall that not all Americans live in big cities.
Labor market concentration is greatest in rural areas, suburbs, small or medium-size towns,
and other lightly populated areas where few employers are located. Putting aside CEOs and
other highly compensated employees, labor markets tend to be small: People rarely
commute more than an hour, or move across the country in search of higher-paying jobs.
This means that employers can pay them less than the value of their contribution to the
firm.

Some readers may be tempted by the thought that if lower wages may be a hardship for
workers, at least those lower wages will be passed on to consumers in the form of lower
prices for goods and services. But that is a mistake. The reduction in wages must result in
less employment (as some workers exit the market rather than accept low wages), which in
turn means lower production. Lower production means higher prices for consumers. Just like
monopoly, monopsony leads to waste — less economic activity as well as lower wages.

For lawyers, the new research has important consequences for practice. If most labor
markets are highly concentrated, then many otherwise innocent business decisions of
employers may give rise to antitrust liability.

Consider, for example, mergers and acquisitions. A firm that operates one of two chicken
processing plants in a rural area might consider buying the other plant. From the usual
product-market standpoint, the acquisition rings no antitrust warning bells because the
product market — processed chickens — is national in scope. The acquisition will not affect
chicken prices because multiple producers, scattered throughout the country, will continue
to compete. But the labor market is local. And if the labor market is concentrated, then the
acquisition will increase labor market concentration and hence reduce wages. That's likely
an antitrust violation. One of the recent studies on labor monopsony looks at mergers and



indeed finds that those mergers that significantly raised labor market HHIs also reduced
wages.[6]

Similarly, a firm that requires its employees to sign noncompete agreements will not
normally face antitrust liability. But that could change if the labor market in which the firm
operates is concentrated. When the labor market is concentrated, the employee has fewer
alternative employment options, and the noncompete can also prevent other firms from
entering the market because they cannot hire away qualified workers. The no-poaching
agreements used within franchises are also more vulnerable to antitrust challenge where
labor markets are concentrated than where they are competitive.

The Obama administration expressed concern about labor monopsony back in 2016,[7] and
while the Trump administration has not officially expressed a view on the topic, both the
Justice Department and the Federal Trade Commission appear to be taking the problem
seriously.[8] As empirical research continues to document and clarify the scope of the
problem, expect government agencies and private litigants alike to bring more antitrust
cases that target antitrust abuses in labor markets. As well they should.
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