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Fleeing Or Just Leaving Quickly? 2nd Circ. Says It Depends
By Catherine Martinez and Anden Chow (August 19, 2025, 3:28 PM EDT)

On July 28, the U.S. Court of Appeals for the Second Circuit issued an opinion
concluding that a defendant indicted for allegedly committing crimes while
physically present in the U.S., who then leaves and never returns, has constructively
fled U.S. jurisdiction.

For that reason, the defendant was precluded from moving to dismiss the
indictment under the common law doctrine of fugitive disentitlement, which permits
courts to limit or deny access to judicial proceedings for individuals who are fugitives
from justice.

In arriving at its decision in U.S. v. Bardakova, the Second Circuit announced, for the
first time, a "totality of the circumstances" approach for determining whether a
defendant who commits a crime in the U.S., and then leaves and remains abroad,
does so with the intent of avoiding prosecution.

In an increasingly interconnected world, where criminal matters frequently involve
an element of extraterritoriality, the court's decision holds both lessons and
warnings for international white collar lawyers.

Anden Chow

Background

Natalia Mikhaylovna Bardakova, a Russian citizen, allegedly conspired with sanctioned oligarch Oleg
Deripaska. This allegedly included helping to facilitate travel and logistical support for Deripaska's
pregnant partner so Deripaska and the partner's child could be born in the U.S. During her stay in
California, Bardakova "allegedly lied to FBI agents when they interviewed her about her ties to
Deripaska," as the Second Circuit noted in its opinion.

Three days later, she departed the U.S. Four months after that, Bardakova was indicted for conspiracy to
commit sanctions evasion and making false statements to the FBI. She has not returned to the U.S., but,
through U.S. counsel, she moved to dismiss the indictment.

The U.S. District Court for the Southern District of New York denied Bardakova's motion in July 2024. But
rather than addressing the merits of the motion, the district court invoked the fugitive disentitlement
doctrine. At common law, fugitives from justice have limited rights, and courts can refuse to consider
motions by fugitive defendants.[1]



The application of the doctrine requires two steps: First, "the court must decide whether the defendant
is ... a fugitive," the Second Circuit noted. And second, if the court has determined that the defendant is
a fugitive, "[t]he court may then exercise discretion to disentitle the fugitive — but only if doing so
would serve the doctrine's objectives," as articulated by the Second Circuit in its 2021 decision in U.S. v.
Bescond.[2]

The district court concluded that Bardakova satisfied the elements of being a constructive-flight fugitive,
which "is a person '[(1)] who allegedly committed crimes while in the United States but [(2)] who was
outside the country — for whatever reason — when she learned that her arrest was sought and [(3)]
who then refused to return to the United States in order to avoid prosecution."'[3]

The district court then analyzed the rationales for disentitling a fugitive: (1) the enforceability of
decisions against the fugitive; (2) punishment for fugitivity; (3) discouraging the fugitivity of others "and
promoting the efficient operation of the courts"; and (4) avoiding prejudice to the government from the
fugitive's decision to flee.[4] It concluded that the factors weighed in favor of disentitling Bardakova
from challenging the indictment without first appearing in the matter.

The district court highlighted that it was "unlikely that any decision rendered against her will be
enforced," that the crimes allegedly occurred at least in part on U.S. soil, and that Bardakova was
indicted not long after those crimes occurred.[5]

Bardakova took an interlocutory appeal of the district court's decision.
The Appeal

Until this decision, the Second Circuit's leading fugitive disentitlement case was Bescond, a 2021
decision involving French banker Muriel Bescond, who was indicted for alleged violations of the
Commodity Exchange Act.[6] Prosecutors alleged that Bescond committed the violations entirely from
France and that she remained in France after learning of the indictment.[7]

The Second Circuit concluded that Bescond was not a fugitive because she was not "refusing to return to
the United States to avoid prosecution."[8] Rather, the court determined, Bescond's "presence abroad
[was] unrelated to the American prosecution," as Bescond was merely a "French citizen, living in
France."[9]

On appeal, Bardakova likened herself to Bescond and criticized the district court for failing to analyze
her intent: whether her refusal to return to the U.S. was indeed "in order to avoid prosecution" or to
"simply remain[] at home."[10] Because of that failure, Bardakova maintained, the district court erred in
making its initial finding that she was a fugitive.[11]

Bardakova also asserted that the district court further erred in deciding that the circumstances
warranted disentitlement of her ability to challenge the indictment.

The Second Circuit's Decision
The Second Circuit began by determining whether Bardakova qualified as a constructive flight

fugitive.[12] Neither party contested the first two inquiries of the analysis. The court therefore quickly
concluded that Bardakova allegedly committed the crimes while in the U.S. and that Bardakova was in



Russia when she learned of her indictment.[13]

The court then turned to the third inquiry — whether Bardakova refused to return to the U.S. to avoid
prosecution — which the court noted was "a question of the defendant's intent."[14] The court
acknowledged that it had "never articulated precisely how we go about answering that question in
criminal fugitive disentitlement cases."[15]

To answer that question, the court turned to fugitive disentitlement under the civil forfeiture statute,
Title 28 of the U.S. Code, Section 2466. "That statute," the Second Circuit explains, "adopts the common-
law intent requirement for" determining fugitive status.[16] It permits a court to disentitle civil
forfeiture claimants if the court finds that the claimant either "leaves the United States or remains
abroad 'in order to avoid criminal prosecution."'[17] The intent of claimants in such cases is evaluated
"in light of 'the totality of the circumstances.''[18]

The Second Circuit adopted that same totality-of-the-circumstances analysis here.[19] The court listed
what it termed "objective factors" for assessing whether a defendant who "committed a crime in the
United States remains abroad in order to avoid prosecution."[20] Those factors include the defendant's:

e Nationality and domicile, as a foreign national who already lives abroad "may be more likely to
have a valid reason for remaining abroad";

e Pattern of travel to the U.S. before and after learning their arrest is sought;

e Level of cooperation with the U.S. government, including whether the defendant has contacted
a U.S. consulate to apply for admission to the U.S. or has turned themself over to the relevant
authorities in their country; and

e Legitimate reasons or valid excuses for remaining abroad and not traveling to the U.S., if any,
such as health issues or age preventing them from traveling.[21]

As for the last factor, the court made clear that a defendant with "multiple reasons for remaining
abroad" — even legitimate ones — could still be considered a constructive flight fugitive if one of those
reasons was to avoid prosecution.[22] The court stressed that the four factors were "not an exhaustive
list," and emphasized that the inquiry requires a "totality-of-the-circumstances approach," which
"necessitates case-by-case analysis."[23]

The court then applied that totality-of-the-circumstances approach to the facts of Bardakova's case. It
concluded that Bardakova remained in Russia, "at least in part, to avoid prosecution" in the U.S.

While the court considered Bardakova's argument that she is a Russian citizen living in Russia, with no
familial or economic ties to the U.S., it also noted that Bardakova had previously traveled to the U.S.
regularly, including to give birth to her own child, but has not since she was indicted; that Bardakova has
not cooperated with the U.S. government; and, perhaps most importantly, that Bardakova failed to
articulate any reason why she cannot travel to the U.S.[24]

The court found that Bardakova was therefore a constructive flight fugitive.[25] In distinguishing
Bardakova from Bescond, the court particularly focused on the allegations that Bardakova traveled to

U.S. soil to commit the crimes, in contrast to Bescond, who had never set foot in the U.S.

The Second Circuit also determined that the district court did not abuse its discretion in disentitling



Bardakova from moving to dismiss the indictment.[26]
Broader Implications for International White Collar Cases
The court's decision has important implications for charged defendants living abroad.

Notably, the court declined to impose, as the government requested, a bright-line rule that any
defendant who commits a crime in the U.S. and doesn't return after being notified of the charges is
presumed to having done so because they are evading prosecution. In other words, a defendant's intent
for refusing to return to the U.S. is not presumed to be the avoidance of prosecution.

Yet the court's articulated factors for determining intent have narrowed the applicability of Bescond,
and arguing against the fugitive disentitlement doctrine will be more difficult in most cases involving
nonnovel theories of criminal liability.

Nearly every criminal law requires that some aspect of the underlying criminal conduct occur in or be
aimed at the U.S. In cases brought by U.S. prosecutors, few white collar defendants have never traveled
to the U.S., and only the boldest would do so after being charged.

Plus, any defendant to whom the disentitlement doctrine would apply — a defendant seeking relief
from the court — is almost certainly someone who is not cooperating with the government.

And in every case, the government can plausibly argue that at least one reason for the defendant not
returning to the U.S. is to avoid prosecution.

For that reason, it may become more important for defense counsel to establish a dialogue with
prosecutors earlier in the process, soon after indictment or even before. In doing so, counsel may be
able to persuade the government not to pursue disentitlement in response to legitimate defense
motions.

Moreover, that dialogue can also create a record of the sincere reasons why a defendant may not return
to the U.S. and show a willingness to cooperate with the government. Those efforts can then be
presented to the court as circumstances showing that the defendant's absence from the country is not
due to an intent to avoid prosecution.

And for those most likely to avoid fugitive status — those whose conduct did not occur at least in part in
the U.S.— the fugitive disentitlement doctrine may be less important. Those defendants may also have
viable extraterritoriality arguments that may help take the sting out of any attempt at disentitlement.
Notably, the Second Circuit drew a sharp distinction between defendants whose alleged conduct
occurred in the U.S. and those whose alleged conduct occurred entirely abroad.[27]

The court's decision on constructive flight fugitives is therefore mainly relevant to defendants whose
conduct actually occurs in the U.S. and who then leave the country and remain abroad.

But with an increase in potential cybercrimes, such as phishing or data hacks, as well as increasingly
complicated financial transactions and regulated entities — e.g., cryptocurrency exchanges — it is likely
that courts will soon be forced to grapple with foreign defendants whose conduct occurs entirely
abroad, but nevertheless is aimed at or affects the U.S.



Conclusion
This latest decision reinforces the reach and potency of the Second Circuit's interpretation of fugitive
disentitlement. It stands as a cautionary precedent for cross-border criminal prosecutions where

defendants conduct U.S.-based activities and then elect never to return, but still want to challenge the
proceeding.
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