Looking Forward: Congressional Investigations & Oversight

in the 117th Congress
by Eric R. Nitz & Kenneth Notter

For the third time in as many presidencies, a
new president has entered office with his political
party in control of both Chambers of Congress.
That shift to unified government—with Democrats
in control of both Chambers of Congress as well as
the presidency—will be a marked departure from
the period of divided government that preceded
it—where Democrats controlled the House but
Republicans controlled the Senate and the White
House. The move to unified government will surely
impact both the nature and focus of congressional
oversight. Here is what to expect.

Why Congress’s Investigative Focus Will Shift
As anyone who has ever watched CSPAN
knows, Congress sometimes uses its investigatory
power for political ends. As a result, congressional
hearings and investigations necessarily have
communicative, theatrical, and political elements.!
It should come as no surprise, then, that during
periods of divided government, Congress is more
likely to investigative the executive branch.?
Recent experience bears out that reality. During
much of the Obama Administration, Republicans
controlled the House of Representatives. And
investigations initiated by committees in the
Republican-controlled House—led primarily by the
powerful House Oversight & Government Reform
Committee—overwhelmingly focused onallegations
of misconduct and overreach by the executive
branch.? To give just a few examples, House
Republicans conducted lengthy investigations into
the ATF’s Fast & Furious Operation,* the terrorist
attacks on the U.S. embassy in Benghazi, Libya,’
and the IRS’s consideration of tax-exempt status
applications by tea-party groups.® Meanwhile,
in the Senate, where Democrats reigned during
the middle four years of the Obama Presidency,
investigations focused on issues pertinent to the
Democrats’ policy agenda, such as regulation of
Wall Street” and climate change.®
That pattern held, for the most part, during
the Trump Administration. For the first two years,
when Republicans controlled Congress, there were
relatively few congressional investigations into
the executive branch. Rather, other entities—the
Office of the Special Prosecutor, private litigants,
and state attorneys general—were the driving force
behind investigations into the executive branch.
That all changed when Democrats won control
of the House in the 2018 mid-term elections.
Like House Republicans during the Obama
Administration, House Democrats promised
aggressive congressional investigations into the

Trump Administration. They delivered on that
promise, initiating two impeachments and a score
of other committee investigations scrutinizing
executive-branch activities ranging from the 2016
election to the Trump Administration’s actions on
immigration and border enforcement.’

Congressional Investigations on the Horizon

With President Biden in the White House and
Democrats controlling both the Senate and the
House, the focus of congressional oversight seems
likely to move away from the executive branch.
That does not mean, however, that congressional
oversight and congressional investigative activity
will wane.

To the contrary, the House passed a rules
package!® that strengthened its investigatory
powers. For example, the new rules expand “the
investigative jurisdiction of the Select Committee
on the Climate Crisis.”"' And, with the conclusion
of the second impeachment trial early this year,
passage of the COVID-19 stimulus package last
month, and Senate confirmation of the first wave of
major executive appointments, Congress now has
additional time for investigative activity.

As with prior periods of unified government, that
investigative activity is likely to focus on the private
sector—in particular, industries and activities that
align with the policy objectives of the Democrats
now controlling both chambers of Congress.

The technology industry is likely to find itself
subject to congressional investigations. Executives
from some of the biggest tech companies—
including Google, Facebook, and Twitter—recently
testified before the House Energy and Commerce
Committee on “Social Media’s Role in Promoting
Extremism and Misinformation.”? That hearing
was just the latest of the series of hearings on and
investigations of “Big Tech”—and it is unlikely to
be the last, as both parties seem eager to consider
a variety of reforms and regulations. Of note,
Senator Amy Klobuchar—the new Chairwoman of
the Senate Antitrust Subcommittee—has proposed
substantial changes to antitrust law designed
to rein in Big Tech.!®* Republican lawmakers
have expressed a willingness to consider similar
proposals.**

With less bipartisan support, the current
Congress will likely launch investigations into and
hold more hearings on private industry’s impacts
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on to climate change. Senator Sheldon Whitehouse,
for example, recently sent a letter® to Attorney
General Merrick Garland calling for a civil fraud
investigation of the fossil fuel industry, perhaps
foreshadowing a similar congressional investigation.
And the House Select Committee on the Climate
Crisis held a hearing'® exploring the “Growing Risks
and Costs of Inaction,” while another committee
held a hearing!” on “Restoring the Vital Mission of
the EPA.”

Banking and other financial services companies
are also likely to come under renewed congressional
scrutiny. In March, the Senate Committee on
Banking, Housing, and Urban Affairs questioned
the surge in so-called ‘“retail trading”—where
individual investors execute trades through online
brokerage firms—and the corresponding market
instability exemplified by the wild swings in the
price of GameStop stock.!® Similar hearings and
investigations may also come from the newly
formed! House Select Committee on Economic
Disparity and Fairness in Growth.

And, of course, a slew of investigations related
to the ongoing COVID-19 global health crisis seems
inevitable. The House Select Subcommittee on
the Coronavirus Crisis appears poised to continue
its investigations into for-profit nursing homes
and their handling of the pandemic.?’ The Senate
Committee on Finance also recently held a hearing
on “COVID-19 in the Nation’s Nursing Homes.”?!
Issues arising from development and distribution
of the various COVID-19 vaccines also seem
likely targets of congressional scrutiny, with the
House Select Subcommittee on the Coronavirus
Crisis launching investigations into one concierge
medical provider’s administration of the vaccine®
and issues concerning vaccine manufacture.?
Beyond investigations into companies in the
healthcare industry, expect Congress to continue
probing potential fraud or misuse of the nearly $1
trillion in economic aid delivered to businesses
through the Paycheck Protection Program and the
Economic Injury Disaster Loan Program.?* Indeed,
the CARES Act created a congressional oversight
panel to monitor such abuses.®

Conclusion

Like so much in Washington, the tenor and scope
of congressional oversight activity depends on who
is in power. And with one party in control of the
House, the Senate, and the White House, we can
expect that the focus of congressional oversight
and investigations will be trained on the private
sector and focus heavily on advancing the policy
priorities of the Democrats controlling those three
levers of power.
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