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SEC Enforcement Matters
Sripetch v. SEC: Raising New Questions About
the Nature of SEC Disgorgement

By Eric R. Nitz, MoloLamken LLP

In Liu v. SEC, the U.S. Supreme Court squarely placed SEC disgorgement in the category of equitable relief, ex-
plaining that limitations on such relief under traditional equity principles also applied to disgorgement.
Uncertainty about the basis for the SEC’s disgorgement authority arose, however, when Congress added an ex-
press statutory disgorgement remedy in response to Liu.

The new issue that the Court confronted in Sripetch v. SEC was whether, to obtain disgorgement, the SEC had to
show that the victims of the misconduct suffered pecuniary harm. In attempting to answer that question, the
parties debated the impact of the new statutory disgorgement remedy. Assuming that disgorgement remained
an equitable remedy, the Court concluded that traditional equity principles did not require the SEC to show pe-
cuniary loss or harm before pursuing disgorgement. That decision has important implications for private fund
managers and other firms that become targets of SEC enforcement.

Perhaps the most noteworthy aspect of Sripetch is Justice Clarence Thomas’ concurring opinion, which all but
demanded that the Court address whether SEC disgorgement was legal or equitable. The answer to that ques-
tion could have far-reaching implications, including whether defendants are entitled to a jury trial on claims of
disgorgement. This article summarizes the Court’s decision and details some of its implications for private fund
managers.

For coverage of another Court ruling, see “Supreme Court Clarifies Scope of Private Rights of Action Under the
Investment Company Act” (Jul. 9, 2026).

Evolution of SEC Disgorgement Authority

For decades, the SEC has sought disgorgement of ill-gotten gains as a remedy for violations of the securities
laws. Historically, the SEC justified that disgorgement under courts’ “inherent equity power to grant relief ancil-
lary to an injunction.” Starting with the 2017 decision in Kokesh v. SEC, the Supreme Court has examined the na-
ture of the disgorgement remedy over the past decade, with further statutory clarifications enacted by

Congress.
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Kokesh

In Kokesh, the Court concluded that the disgorgement remedy was a “penalty” subject to the five-year statute of
limitations for “any civil fine, penalty, or forfeiture.” In reaching that conclusion, the Court explained that the
“violation for which the [disgorgement] remedy is sought is committed against the United States rather than an
aggrieved individual.” The Court added that disgorgement “is imposed for punitive purposes” with the “primary
purpose” of deterring future violations of the securities laws. Finally, the Court noted that disgorged profits are
often paid to the district court or the U.S., rather than to the victims of the misconduct. For those reasons, the
Court held in Kokesh that disgorgement qualified as a “penalty” for purposes of the statute of limitations.

See “SEC Chair Reviews Impact of Recent Legal Developments on the Commission and Highlights Its Approach
to Data Analytics” (Jul. 23, 2019).

Liu

In Liu, the Supreme Court took up a question left open by Kokesh - namely, whether the SEC had the authority
to seek disgorgement at all. The SEC pointed to Section 78u(d)(5) under the Securities Exchange Act, which au-
thorizes the Commission to pursue “equitable relief.” The Court agreed that Section 78u(d)(5) allows the SEC to
pursue disgorgement but concluded that such disgorgement must be consistent with types of “relief that were
typically available in equity.”

Rooting disgorgement in the historical tradition of equity led the Court to impose certain limitations on the
SEC’s disgorgement remedy. First, disgorgement had to be limited to the defendant’s net profits. The disgorge-
ment calculation thus had to deduct “legitimate” costs and expenses from the “receipts of the fraud.”

Second, disgorgement must be individualized and limited only to the gains and profits that any particular de-
fendant received from the wrongful conduct. Accordingly, the SEC was prohibited from seeking disgorgement
beyond that amount under a joint-and-several liability theory.

Finally, any disgorged profits needed to be returned to the victims of the wrongdoing. The SEC therefore could
no longer deposit disgorged profits with the courts or into the U.S. treasury.

See “Supreme Court Affirms in SEC v. LiuThat the Commission Can Seek Disgorgement Awards - With
Limitations” (Jul. 28, 2020).

Congressional Reforms via NDAA

Following Kokesh and Liu, Congress stepped in. In Section 6501 of the National Defense Authorization Act
of 2021 (NDAA), Congress expressly authorized the SEC to pursue “disgorgement . . . of any unjust enrichment by
the person who received such unjust enrichment as a result of” any violation of the securities laws.

As the NDAA created an express statutory remedy, the SEC no longer needed to invoke catch-all references to
“equitable remedies” to justify its pursuit of disgorgement, as it did in Liu. The NDAA also overturned aspects of
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Kokesh, providing an express five-year statute of limitations for disgorgement claims but extending that to ten
years where the misconduct essentially involved fraud.

Notwithstanding the express statutory disgorgement remedy created by the NDAA, the Court has continued to
invoke common law equitable principles when delineating the limits of the SEC’s ability to pursue disgorge-
ment. Sripetchis the Court’s latest installment on that topic.

See “Liuls Dead, Long Live Liu: Spartan and Disgorgement After the NDAA” (Dec. 29, 2022); and “Five Takeaways
From Congress’ Codification and Extension of SEC’s Disgorgement Authority” (Feb. 23, 2021).

Case Summary

Background and History

The SEC accused Ongkaruck Sripetch of various fraudulent schemes involving dozens of penny stock compa-
nies, including classic pump-and-dump schemes. After the agency charged Sripetch with six counts of securities
fraud and one count of selling unregistered securities, Sripetch consented to entry of judgment.

Sripetch objected, however, when the SEC sought disgorgement of $4.1 million. He argued that the Commission
lacked evidence that the alleged schemes caused investors to suffer financial losses, and, as a result, there were
no victims on whose behalf disgorgement could be sought under Liu. The SEC argued that a showing of pecu-
niary harm was not a predicate for awarding disgorgement and that it had offered sufficient evidence of pecu-
niary loss in any event. The U.S. District Court for the Southern District of California ultimately ordered Sripetch
to pay more than $2.25 million in disgorgement plus interest, concluding that the SEC had presented sufficient
evidence of pecuniary loss by investors.

The U.S. Court of Appeals for the Ninth Circuit affirmed the lower court’s ruling but on different grounds. It con-
cluded that an individual need not suffer pecuniary harm to qualify as a “victim.” Instead, the Ninth Circuit held
that any “actionable interference.. . . with the claimant’s legally protected interests” could support a disgorge-
ment award. The conclusion reached by the Ninth Circuit deepened a split among the U.S. Courts of Appeals on
the question, and the U.S. Supreme Court granted certiorari to resolve the issue.

See “Attorneys in SEC GC’s Office Discuss Pending Challenges to SEC Authority and Significant Litigation”
(Apr. 30, 2026).

Court Ruling

In a unanimous decision authored by Justice Neil Gorsuch, the Court sided with the SEC by turning to the tradi-
tional equitable principles that historically governed entitlement to disgorgement. In doing so, the Court
“assume[d] without deciding” that the express disgorgement remedy in Section 78u(d)(7) remained an equi-
table remedy.
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Historically, the Court explained, when a “defendant interfered with a plaintiff’s legally protected rights,” courts
could “issue[] remedies designed to ‘depriv[e] wrongdoers of their net profits from unlawful activity.” Those
awards were “not measured by [the plaintiff’s] loss but by the defendant’s gain attributable to his wrongdoing
against the plaintiff.” Thus, those remedies could be imposed “even when [the plaintiff] has suffered ‘no mea-
surable loss whatsoever.”

The Court rejected Sripetch’s argument that Liu required proof of pecuniary loss because it held that disgorge-
ment must be awarded “for the victims.” Instead, the Court explained that Liurested on traditional equitable
principles, and those principles permit a Court to award disgorgement upon the invasion of a legally pro-
tectable interest - even if that invasion did not cause monetary harm.

The Court recognized that, in some circumstances, a wrongdoer might unjustly enrich himself without finan-
cially harming the plaintiff. Further, as between allowing the wrongdoer to retain the profits or requiring those
profits to be transferred to the plaintiff, the Court explained that “equity traditionally prefers” that the victim
profit, not the wrongdoer.

Finally, Sripetch expressed concern that, without a showing of pecuniary loss, disgorgement could be trans-
formed into a penalty. The Court responded that, when the SEC’s pursuit of disgorgement goes beyond what
traditional equity allows, that would violate Liu and raise questions about the extent to which the express dis-
gorgement remedy in Section 78u(d)(7) deviates from the traditional disgorgement remedy in equity. As the dis-
gorgement sought from Sripetch by the agency did not deviate from traditional principles, however, the Court
asserted those answers could be saved for another case.

Justice Thomas’ Concurrence

In an opinion almost as long as the Court’s decision, Justice Thomas concurred, writing only for himself.
Although Justice Thomas joined the Court’s opinion in full, he wrote separately to express the view that the
NDAA’s express disgorgement remedy is, in fact, a legal remedy that requires a jury trial under the Seventh
Amendment.

As the Court held in SEC v. Jarkesy, when the Commission seeks legal remedies (e.g., “money damages, mone-
tary relief in legal restitution, or monetary penalties”) - as opposed to equitable remedies (e.g., “return [of] un-
justly obtained funds” or remedies that “restore the status quo”) - then the defendant is entitled to a jury trial
under the Seventh Amendment.

See “What Jarkesy and Other Recent Landmark U.S. Supreme Court Rulings Mean for the Private Funds
Industry” (Aug. 22, 2024).

According to Justice Thomas, “SEC disgorgement does not resemble any traditional equitable remedy.” It does
not parallel constructive trusts or equitable liens because, unlike those remedies, the SEC need not trace the
victims’ “original property to ‘particular funds or property in the defendant’s possession.”” Accounting for profits
is also a poor parallel because it requires “an accounting” by the wrongdoer to the victim and is traditionally
limited to cases involving fiduciary relationships, he argued. Neither condition is true of SEC disgorgement.

)«
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The best analog for SEC disgorgement is legal restitution, Justice Thomas concluded. That remedy “does not
purport ‘to restore to the plaintiff particular funds,” but rather “vindicates the plaintiff’s ‘just grounds for recov-
ering money to pay for some benefit the defendant had received,” he explained. SEC disgorgement is similar
because the SEC has no claim to ownership over the defendant’s funds but instead pursues payment “based on

[the defendant’s] unjust profit at investors’expense.”

The congressional decision to expressly reference disgorgement in statutory text in the NDAA underscored the
point, Justice Thomas continued. Statutory enumeration of a particular remedy “is generally ‘inconsistent with
that remedy’s being rooted in equity’” because “the ‘historical role for equity’ was providing relief where law did
not.” That is particularly true when, as occurred with the NDAA, Congress not only expressly references disgorge-
ment but also distinguishes between disgorgement and equitable remedies when setting the statute of
limitations.

See “The SEC’s New Disgorgement Powers: Questions and Consequences” (Jun. 1, 2021).

Implications for Fund Managers

As a practical matter, Sripetch enhances the potential liability for private fund managers who are found to have
violated the securities laws. Nearly every securities violation will involve an “interference with protected inter-
ests” sufficient to trigger disgorgement such that the SEC will likely be able to seek repayment of ill-gotten gains
as a remedy in most cases - subject, of course, to the limitations articulated in Liu.

For that reason, fund managers facing disgorgement will want to catalogue costs and expenses associated with
alleged ill-gotten gains to minimize any disgorgement amount. When disputing disgorgement, they should also
consider how they personally - as opposed to their firms or their clients - profited from the alleged misconduct.
Further, because the Court has continued to analyze disgorgement as an equitable remedy, defendants should
consider whether other limitations flowing from traditional equity principles might minimize the disgorgement
calculation - for example, by arguing whether disgorged profits must be traceable to the victim or require a fidu-
ciary relationship, as other equitable remedies do.

Defendants should also consider whether to demand a jury trial when the SEC seeks disgorgement. Pursuing a
jury trial would implicate the issue raised in Justice Thomas’ concurrence - i.e., whether Congress’ creation of
an express disgorgement remedy is legal or equitable in nature. If legal, imposing disgorgement without a jury
trial would violate the Seventh Amendment and implicate all of the considerations from Jarkesy.

However, recharacterizing disgorgement as a legal remedy risks that the limitations rooted in traditional equi-
table principles in Liu (and reaffirmed in Sripetch) may no longer apply. That result could potentially leave the
Commission free to seek disgorgement of revenues (rather than just profits) under joint-and-several liability
that is paid to the U.S. treasury rather than to the victims.

Of course, if the SEC is able to pursue disgorgement of revenues, then fund managers could argue that, when
Congress used the word “disgorgement” in Section 78u(d)(7), it adopted the meaning of the term as the Court
used itin Liu, including the limitations described in the Liu decision. The argument that Liu’s limitations survive
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Section 78u(d)(7) is bolstered by the fact that, when Congress disagreed with the U.S. Supreme Court’s conclu-
sions, it expressly overrode them - as with the statute of limitations.

Ultimately, the courts will have to address those issues in the cases to come.

See “Recalibrating Securities Enforcement and Risk: What Fund Managers Should Know About the Shifting Legal
Landscape” (Apr. 2,2026); and “What ‘Back to Basics’ Under Chair Atkins Means for SEC’s Division of
Enforcement” (Feb. 5, 2026).

Eric R. Nitz is a partner at MoloLamken LLP, where he represents clients in white-collar investigations and regu-
latory enforcement; complex civil litigation; and appellate litigation, briefing appeals in appellate courts across
the country and in the U.S. Supreme Court.
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