Diversity & Inclusion

The Paradox of Diversity,
and Inclusion Work

By Pamela Yaacoub

Over the past few years, we have seen heightened rec-
ognition of the need for diversity in the legal profes-
sion. Law firms and other legal employers have under-
taken a variety of different initiatives to demonstrate
their commitment to diversity, equity, and inclusion
(DEI), such as organizing panels to reach out to law
students from underrepresented communities, setting
up resumé workshops for first generation profession-
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1980s'—describes work that is often unacknowledged
and unpaid. In academia, for example, it “has been used
to describe the unrecognized work underrepresented
faculty members are called on to do by virtue of that sta-
tus: mentoring students who see aspects of themselves
in their professors ... or otherwise engaging in inclusion
and diversity work.”> Research suggests that academic
institutions often fail to tangibly value and compensate
DEI work, and that minority faculty disproportionately
shoulder the responsibility of such work at the expense
of activities that might better serve their own career
development.’ Significantly, the disparity in who per-
forms DEI work—and the resulting inequity between
minority and nonminority individuals—is not unique
to academia. It has also been observed in tech, law, and
other industries.* Attorneys of color, especially, can fre-
quently be expected to speak on diversity panels, serve
on diversity committees, meet separately with “diverse”
candidates during the recruitment process, appear in
pitches to prospective clients (including on matters
they are not ultimately staffed on), and organize resumé
workshops, book discussions, implicit bias trainings,
and other DEI-related events. They are, in other words,
unfairly expected to solve a problem they did not create.
To be sure, this is often a necessary burden—and
at times even a welcome one. Minority attorneys may
be motivated to engage in DEI work because they
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Equity,

“seek[] a community that reflects their experienc-
es”—and because they are more likely to notice and
understand problems like racism and to be “aware
of the institutional stumbling blocks to meaningful
inclusion and equity.” As an Arab-American woman
and immigrant, just a few months out of law school,
I remember feeling that I had more in common with
the clients I represented in asylum cases than with my
colleagues. I felt honored and privileged to be able
to help my community and to provide empathetic
representation, but I also felt isolated and alienated in
my profession. This isolation—the lack of peers and
mentors with similar experiences—makes it that much
more difficult for minority attorneys to raise concerns
and to challenge problematic workplace policies and
practices. It is for these reasons that I have enthusias-
tically volunteered to organize and participate in DEI
initiatives throughout my career. I try to be intentional
about using my privilege to mentor students of color—
to help them build a network that so many of their
peers are already born into, and to share some of the
lessons I have learned while navigating what is still a
very white, male, and classist industry.® All this to say:
many minority attorneys engage in DEI work not just
because they are asked to (or because they are often
more qualified to), but also because they themselves
are passionate about rectifying the inequities within
the legal profession. On the flipside, the lack of partic-
ipation in DEI initiatives from nonminority attorneys
may even stem from a well-intentioned desire to not
take up more space—to allow minority attorneys to
lead.” Nevertheless, and although minority attorneys
should be empowered to lead and shape DEI work (if
they want to), it remains the duty of nonminority at-
torneys—and legal institutions as a whole—to practice
allyship: to educate themselves on issues of racism and
inequality, to speak up against policies and practices
that might be harmful (or even just counterproduc-
tive), to listen to diverse voices and be open to creative
solutions, and to actively share in the responsibilities
of creating a diverse and inclusive workplace.®
Moreover, as others have observed, allowing the
expectation that minority attorneys will “shoulder



the burden of identifying and solving issues relating to diversity”

to become the default can “operate[] to the detriment of minority
attorneys, particularly if law firms expect them to assist with diver-
sity, equity, and inclusion efforts and to bill the same hours as their
nonminority counterparts.” This means that, too often, minority
attorneys are either getting paid the same—if not less'>—than their
white counterparts to do more work, or they are expected to perform
DEI work at the expense of their own professional development.
Neither scenario is acceptable. Employers must take concrete steps
to ensure that DEI work is actually targeted at fostering diversity,
equity, and inclusion, including by not harming the very people it is
intended to serve. In academia, for example, some universities have
mandated that “faculty contributions to diversity receive recog-
nition and reward in the academic review process,’!! while others
have developed comprehensive strategic plans and working groups
for improving DEI'* In the legal profession, employers could also
participate in organizations like the Leadership Council on Legal
Diversity (LCLD); sponsor minority attorneys for mentorship

and professional development programs, such as LCLD’s Fellows
Program; support pipeline-focused initiatives, such as the ABA’s
Judicial Intern Opportunity Program; host implicit bias seminars and
trainings; and, when choosing causes to support, select organizations
that focus on issues of social inequality more broadly."

Of course, there is no one-size-fits all, and a holistic, multifaceted
approach is likely crucial—particularly given that true diversity, eq-
uity, and inclusion is about more than just statistics. It is also an envi-
ronment in which minority attorneys can be their full selves, without
having to hide parts of their culture, or change their hairstyles, or
refrain from reacting to political events. It is an environment in
which leadership makes an effort to get to know minority attorneys
and establish rapport with them, even, and especially, if they come
from different backgrounds. An environment that never assumes
what people’s families, obligations, or financial capabilities might
look like. An environment that understands that working styles,
productivity levels, and burnout thresholds can vary, including for
attorneys with mental health issues or with neurodevelopmental
conditions like ADHD. These things are not always tangible, nor are
they easy to achieve. But progress in this area requires, at minimum,
that the labor of minority attorneys in cultivating diversity, equity,
and inclusion be recognized, valued, and compensated. ©
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Beltway Bulletin continued from page 4

as the 2022 midterm elections approach, bringing the possibility of
a shift in control of the Senate, the tension between tradition and
pragmatism will be in sharp focus.

'The importance of promptly filling federal bench vacancies with
qualified judges cannot be overstated. The FBA and its members can
play an important, nonpartisan role in continuing to encourage the
president and Senate to work expeditiously together in this process
to support and preserve an independent judiciary for the fair and
efficient functioning of our judicial system, for the benefit of all
Americans. ©
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Correction:

An error was noted in the “Beltway Bulletin” appearing on page 4
of the November/December issue of The Federal Lawyer (Vol. 68,
Issue 6). The first sentence of the second paragraph should read:

“Article I1I, section 1 of the Constitution vests the judicial power in
the Supreme Court and ‘such inferior courts as the Congress may
from time to time ordain and establish.””

The online version of the publication has been corrected.




