
Garza v. Idaho:  
Preserving the Client’s 
Choice to Appeal 

The decision to appeal a convic-
tion always lies with the client. But 
what is a defense attorney to do when 
the client pleads guilty, signs an appeal 
waiver, and then wishes to appeal after 
sentencing? The U.S. Supreme Court 
recently provided the answer in Garza 
v. Idaho1: Obey the client and file a 
notice of appeal. 

Gilberto Garza, Jr. signed two plea 
agreements containing waivers of his 
rights to appeal and was sentenced 
according to the terms of those agree-
ments.2 After sentencing, however, he 
wanted to appeal and told his attorney 
as much. Garza’s trial counsel 
responded that “‘an appeal was prob-
lematic because he waived his right to 
appeal in his Rule 11 agreements.’”3 He 
disregarded Garza’s instructions and 
did not file a notice of appeal, forfeit-

ing Garza’s opportunity for direct 
appellate review.4 

Persisting, Garza filed a petition 
for postconviction relief, arguing that 
his attorney was ineffective for failing 
to notice his appeal.5 The lower courts 
denied the petition.6 The Idaho 
Supreme Court explained that Garza’s 
attorney was not ineffective, finding 
that Garza no longer had a right to 
appeal due to the waivers in his plea 
agreements.7 That result made sense, 
according to the Idaho Supreme 
Court, because filing a notice of appeal 
when the defendant has waived appel-
late rights may risk breaching the plea 
agreement, entitling the prosecution 
to disregard the plea entirely and per-
haps allowing the prosecution to pur-
sue more serious charges or a tougher 
sentence.8 Moreover, the court held, 
Garza could not show any prejudice 
from counsel’s failure to notice his 
appeal because he had not identified 
any nonfrivolous issues he would have 
raised on appeal.9 

The Supreme Court granted cer-
tiorari to address whether Garza was 
required to prove prejudice resulting 
from counsel’s failure to notice his 
appeal or whether prejudice could be 
presumed.10 Most cases of ineffective 
assistance of counsel are litigated 
under the Strickland v. Washington11 
framework, which presumes that the 
proceedings underlying a criminal 
conviction are reliable and requires a 
showing that a reasonable probability 
exists that, but for counsel’s deficient 
performance, the outcome of the pro-
ceedings would have been different.12 
However, nearly 20 years ago, in Roe v. 
Flores-Ortega,13 the Supreme Court 
held that a presumption of prejudice 
applies in ineffective assistance cases 
when a criminal defendant’s counsel 
defies her client’s express instructions 
to file a notice of appeal. The conclu-
sion flowed from the logical reasoning 
that no “presumption of reliability” 
can apply “to judicial proceedings that 
never took place.”14 It is never profes-

sionally reasonable — and always defi-
cient performance — for counsel to 
refuse to file a notice of appeal con-
trary to the client’s directions. The 
Court thereby put defense counsel on 
notice that “filing a notice of appeal is 
a purely ministerial task, and the fail-
ure to file reflects inattention to the 
defendant’s wishes.”15  

The defendant in Flores-Ortega 
had pleaded guilty without waiving 
any appellate rights.16 His attorney’s 
conduct in failing to notice his appeal 
over his express instructions thus 
deprived him of an appellate proceed-
ing to which he was indisputably enti-
tled. In the years following Flores-
Ortega, the federal courts of appeals 
split over whether the presumption of 
prejudice should apply to defendants 
who had appellate waivers in their plea 
agreements.17 The majority held that 
the presumption of prejudice applied, 
notwithstanding the presence of an 
appeal waiver, because even the broad-
est waivers did not preclude all appel-
late review.18 The minority — the posi-
tion the Third and Seventh Circuit 
Courts of Appeals took along with the 
Idaho Supreme Court — held that 
when a defendant enters a valid appeal 
waiver it is reasonable for counsel to 
refuse to file a notice of appeal, which 
might cost the client the benefit of the 
plea agreement entirely.19 

The Supreme Court sided with the 
majority, reversing the Idaho Supreme 
Court’s judgment in a 6-3 decision 
authored by Justice Sotomayor. The 
Court held that — appeal waiver or no — 
a presumption of prejudice applies when-
ever counsel fails to file a notice of appeal 
over the client’s express instructions. 

The Court recognized that no matter 
how broad an appeal waiver purports to 
be, it cannot categorically bar every type 
of appeal: “[N]o appeal waiver serves as 
an absolute bar to all appellate claims.”20 
Citing an amicus brief filed by NACDL 
and the Idaho Association of Criminal 
Defense Lawyers (drafted by the authors 
of this article),21 the Court explained that 
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the term “appeal waivers” can “mislead-
ingly suggest a monolithic end to all 
appellate rights.”22 But, in reality, the lan-
guage of appeal waivers varies widely, 
leaving many types of claims outside their 
scope, such as challenges to the defen-
dant’s sentence or conviction, claims 
based on prosecutorial misconduct, or 
arguments based on changes in law.23 The 
Court also noted that certain claims are 
almost universally viewed as unwaivable, 
including challenges to guilty pleas as 
unknowing or involuntary.24 “Garza did 
retain a right to his appeal,” the Court 
clarified, “he simply had fewer possible 
claims than some other appellants.”25 As a 
result, his attorney’s decision not to file a 
notice of appeal caused him to forfeit a 
judicial proceeding and was presumptive-
ly prejudicial — just like in Flores-Ortega. 

The Court reiterated the point it 
had made in Flores-Ortega that filing a 
notice of appeal is a “‘purely ministerial 
task that imposes no great burden on 
counsel.’”26 At the notice of appeal 
stage, which usually lasts only a short 
time, the defendant typically lacks key 
parts of the record, leaving the universe 
of potential appellate claims largely 
unknown. It would thus be pure specu-

lation for an attorney to claim that the 
defendant had no claims available to 
pursue on appeal. And, even if it turned 
out there were no colorable issues to 
present, counsel could always file an 
Anders brief indicating as much.27 

Key to the Court’s reasoning in 
Garza is its understanding of the divi-
sion of labor between a defense attor-
ney and a client: The client decides 
whether to pursue an appeal, but the 
attorney decides what arguments to 
make. Justice Thomas, writing for him-
self, Justice Alito (in part), and Justice 
Gorsuch, agreed that the choice to 
appeal lies with the client, but argued 
that the client makes the choice not to 
appeal by entering a plea agreement 
that contains an appeal waiver.28 The 
dissent believed that Garza no longer 
had appeal rights, as was his choice: 
“Garza’s agreement to waive his appeal 
rights, not his attorney’s actions, … 
caused the forfeiture of his appeal.”29 In 
the dissent’s view, the majority had 
“adopt[ed] a rule whereby a criminal 
defendant’s invocation of the words ‘I 
want to appeal’ can undo all sworn 
attestations to the contrary and resur-
rect waived statutory rights.”30 

The majority’s respect for the defen-
dant’s right to a change of heart could 
come at great cost, the dissent argued. 
Garza had been sentenced according to 
the terms of his plea agreements. Had his 
attorney filed a notice of appeal as he 
requested, the court could have found 
him in breach of the plea agreements, 
which may have triggered resentencing, 
resulting in a longer sentence than he had 
originally received. Moreover, the State 
could have pursued charges it had agreed 
to drop during plea negotiations, and it 
could have used Garza’s admissions from 
the plea hearings against him in those 
proceedings. Under such circumstances, 
the dissent urged, counsel’s choice not to 
notice Garza’s appeal should be viewed as 
reasonable, rather than as deficient and 
presumptively prejudicial.31  

Both the majority and dissent agreed 
that it is ultimately the defendant’s choice 
whether to appeal, but the majority pre-
vailed in reasoning that the “bare decision 
whether to appeal is ultimately the defen-
dant’s, not counsel’s, to make.”32 Defense 
counsel may attempt to persuade a client 
that filing a notice of appeal could result in 
severe consequences, and should outline 
the risks of any consequences (severe or 
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otherwise), but counsel cannot unilaterally 
make the choice for the client. There may 
well be some arguments the defendant can 
pursue on appeal, such as claims that are 
beyond the scope of the appeal waiver or 
challenges to the plea itself. But the choice 
to appeal is a fundamental decision for all 
defendants — not their attorneys. 

© 2019, National Association of 
Criminal Defense Lawyers. All rights 
reserved. 
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